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last evidence in a written hearing, ex-
cept that: 

(1) An amendment cannot add a re-
spondent if it is filed more than 90 days 
after accrual of the cause of action 
against such respondent; 

(2) An amendment cannot state a new 
and different cause of action if it is 
filed more than 90 days after accrual of 
such new and different cause of action; 
and 

(3) After the first amendment, or 
after the filing of an answer by the re-
spondent, an amendment may not be 
filed without the written consent of 
the respondent, or leave of the pre-
siding officer, or, prior to docketing of 
the proceeding, leave of the Agency 
Head. Any such amendment must be 
filed in writing and signed by the com-
plainant or the attorney or representa-
tive of the complainant. If any such 
amendment is filed before the initial 
service of the complaint on the re-
spondent, it shall be served on the re-
spondent only if the complaint is 
served as provided in Rule 4(b), 
§ 202.104(b). If any such amendment is 
filed after such service, it shall be 
served on the respondent in any case. 

(g) Withdrawal. At any time, a com-
plainant may withdraw a complaint 
filed by or on behalf of the same com-
plainant, thus terminating the repara-
tion proceeding on such complaint un-
less a counterclaim or another com-
plaint is pending therein. If a com-
plainant fails to cooperate with the 
Secretary in the disposition of the 
matter complained of, such complain-
ant may be presumed to desire to with-
draw the complaint filed by or on be-
half of such complainant, after service 
on the parties of written notice of the 
facts of such failure and reasonable op-
portunity for such complainant to 
state whether such presumption is cor-
rect. 

[43 FR 30510, July 14, 1978, as amended at 60 
FR 8465, Feb. 14, 1995] 

§ 202.104 Rule 4: Agency action. 
(a) Informal disposition. If there ap-

pears to be any reasonable ground for 
doing so, the Agency Head shall inves-
tigate the matter complained of. If the 
Agency Head reasonably believes that 
there are not sufficient facts to form 
the basis for further proceeding, the 

matter may be dropped, without preju-
dice to subsequent court action on the 
same cause of action; if it is dropped, 
the person filing the complaint shall be 
informed. If the statements in the com-
plaint, and information obtained in the 
investigation, seem to warrant such ac-
tion, the Agency Head may make an ef-
fort to obtain the consent of the par-
ties to an amicable or informal adjust-
ment of the matter by communication 
with the parties or their attorneys or 
representatives. Such communication 
may be written or oral or both. 

(b) Service of complaint. If the matter 
is not disposed of as provided in para-
graph (a), the complaint, together with 
any amendment which has been filed, 
shall be served on the respondent with 
a notice that an answer is required. 

(c) Service of report of investigation. A 
report prepared by the Agency, of its 
investigation of the matter complained 
of, and supplements to such a report, 
may be served on the parties and made 
a part of the record of the proceeding. 
Whether such a report or supplement 
shall be prepared, and whether it shall 
be served on the parties and made a 
part of the record, and its contents, 
shall be in the discretion of the Agency 
Head. The Judicial Officer shall con-
sider information in such a report or 
supplement as part of the evidence in 
the proceeding, to the extent that such 
information is relevant and material to 
the proceeding. Any party may submit 
evidence in rebuttal of such informa-
tion as is provided generally in these 
rules for the submission of evidence. 
Oral testimony, to the extent credible, 
shall be given greater weight as evi-
dence than such information. 

§ 202.105 Rule 5: Filing; time for filing; 
service. 

(a) Filing; number of copies. Prior to 
docketing of a proceeding under these 
rules, all documents and papers other 
than the initial complaint, filed in the 
proceeding, shall be filed with the 
Agency. After such docketing of a pro-
ceeding, all such documents and papers 
shall be filed with the hearing clerk, 
Provided, That all such documents and 
papers, except a petition for disquali-
fication of a presiding officer, shall be 
filed with the presiding officer if the 
parties have been served with written 
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